
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

 
 
 
RAFAEL ITHIER 
EGC, Corp. a/k/a EL GRAN COMBO. 
 
 Plaintiffs 
 
 vs. 
 
CARLOS JUAN APONTE a/k/a CHARLIE 
APONTE, and the Legal Conjugal Partnership, 
et al. 
 
           Defendants  

 
  
CIVIL NUM. 19-2053 (JAG)  
                       
DECLARATORY JUDGMENT 
 
 
  
 

  
 

ANSWER TO COMPLAINT 
 
TO THE HONORABLE COURT: 
 

COMES NOW defendant Carlos Aponte, through counsel, and respectfully submit his 

Answer to the Complaint. 

1. Admitted for jurisdictional purposes only. 

2. Admitted for jurisdictional purposes only. 

3. Admitted that the present action requests a decision as to ownership interests in the 

statutory right to collect digital performance royalties. Admitted that the master sound recordings 

are owned either by third parties or by Plaintiffs EGC or Ithier. The rest of the allegation is denied.  

Ithier is not a featured artist under Sound Exchange definition.   
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4. Admitted that appearing defendant Aponte has a claim for compensation as a featured 

artist in all masters he recorded as the main singer while part of the group El Gran Combo. Aponte 

does not claim ownership of the right to compensation 

5. Admitted that this is the purpose of Plaintiff's action. 

6.  Except for the allegation that Rafel Ithier "has been the featured artist on every record 

recorded..." which is expressly denied, the personal information of Rafael Ithier is admitted. 

7. Denied. As of April 16, 2014 said corporation has been cancelled. 

8. Admitted.  It is further alleged that defendant Aponte was one of the three principal 

voices of the band El Gran Combo in live presentations and sound recordings until his departure 

in 2014. 

9. It is admitted that Aponte is married to Jeannette Santiago de La Luz.  It is denied that 

they may be jointly liable to plaintiff for the production, display and distribution for profits of 

artworks nor derivative works, when none of that is alleged in the Complaint. 

10. This allegation is not directed toward Aponte and therefore, no response is required. 

Furthermore, there is no trademark violation alleged in this Complaint for which an insurance 

company would, if correctly identified and served, be jointly liable. 

11. This allegation is not directed toward Aponte and therefore, no response is required. 

Furthermore, there is no trademark violation alleged in this Complaint.  

12. This allegation is not directed toward Aponte and therefore, no response is required. 

Furthermore, there is no trademark violation alleged in this Complaint.  

12 (bis). It is admitted that SoundExchange is the Designated Agent to distribute royalty 

payments to each Copyright Owner and Performer entitled to receive royalties under 17 U.S.C 

114(g)(2) from the performance of sound recordings.  
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13. Admitted that Sound Exchange collects royalties from satellite and Digital Cable TV. 

It is clarified that Sound Exchange collects royalties under the statutory licenses created by section 

114 of the Copyright Act which  cover public performances by four classes of digital music 

services: eligible nonsubscription services (i.e., noninteractive webcasters and simulcasters that 

charge no fees), preexisting subscription services (i.e., residential subscription services which 

began providing music over digital cable or satellite television before July 1998), new subscription 

services (i.e., noninteractive webcasters and simulcasters that charge a fee, as well as residential 

subscription services providing music over digital cable or satellite television since July 1998), 

and preexisting satellite digital audio radio services (i.e., SiriusXM Radio). 

14. Defendant lacks knowledge or information sufficient to form a belief about the truth of 

the allegations contained in paragraph 14. 

15. The assertion made in paragraph 15 is a conclusion of law which does not require a 

responsive pleading from the defendants. It is clarified that Sound Exchange also operates pursuant 

to 37 C.F.R. 261. 

16. Denied.  The distribution of royalties by Sound Exchange is more specific. Pursuant to 

17 U.S.C. §114(g)(2), the distribution is as follows: (A) 50 percent of the receipts shall be paid to 

the copyright owner of the exclusive right under section 106(6) of this title to publicly perform a 

sound recording by means of a digital audio transmission; (B) 2½ percent of the receipts shall be 

deposited in an escrow account (...) to be distributed to nonfeatured musicians (...) who have 

performed on sound recordings. (C) 2½ percent of the receipts shall be deposited in an escrow 

account (...) to be distributed to nonfeatured vocalists (...)who have performed on sound 

recordings. (D) 45 percent of the receipts shall be paid, on a per sound recording basis, to the 

recording artist or artists featured on such sound recording (...).  
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17. It is admitted that the Sound Exchange website states: "The term ‘featured artist’ refers 

to the group or individual most prominently featured on a sound recording, track or album. 

‘Featured artists’ receive direct payments from SoundExchange." 

18. Admitted that such is the definition found in the Sound Exchange website. 

19. Admitted that Rafael Ithier founded and is the sole owner of the music orchestra; the 

rest is denied. Each sound recording features the voices of the main singers of the band, one of 

which, for many years was Charlie Aponte. 

20. Denied.  Timbalero Corp., a corporation cancelled by the Puerto Rico State Department 

in August, 2015, was the new name of a previous corporation named Ithier Corp. The change in 

name of the corporation was filed in November, 2002. El Gran Combo, Inc. was a separate 

corporation whose date of formation cannot be assessed because it was cancelled in 2014. It is 

affirmatively alleged that EGC had no rights to collect the statutory royalties. 

21. Denied. Ithier could contract performers and could cancel the contracts. Charlie Aponte 

was hired in 1973 and was one of the featured voices of the band in live performances and sound 

recordings and performed with the band until his resignation in 2014. 

22. Admitted that EGC or Ithier paid the performers for the shows performed.  The rest is 

denied. Furthermore, "all revenue" as stated misguides this Court. The income of the musical 

compositions performed and recorded by the band do not go through, nor totally belong to, Ithier 

or the inexistent EGC. It is denied that Aponte was paid as an employee, for sound recordings at 

issue in this case Aponte was paid per studio sessions. 

23. Defendant Aponte is presently without knowledge or information sufficient to form a 

belief as to the allegations set forth in paragraph 23 of the Complaint regarding the transfer of 
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property rights over EGC Corp.. There are no valid trademark registrations in the Puerto Rico 

trademark office for El Gram Combo or El Gran Combo de Puerto Rico. 

24. Defendant Aponte is presently without knowledge or information sufficient to form a belief 

as to the allegations set forth in paragraph 24 of the Complaint.  

25.  Denied. Shortly before resigning from the band, Aponte signed a manual regarding rules 

and regulations governing rehearsals, live presentations and travel. It did not encompass recording 

studio work. 

26.  Denied. The manual was a regulations manual concerning rehearsals, live concerts and 

travels.  It did not mention nor allude to any other situations nor was it applicable to sound recording 

services. 

27.  Denied.  

28. Denied. "Typical to an employer employee relationship" does not establish an 

employer/employee relationship.  Furthermore, the statutory copyright royalties involved in this case 

are not mentioned nor alluded to in the purported employee manual and are not impacted by this 

supposed relationship. 

29. Denied.   

30.  Denied.  By listening to the recordings, Aponte is easily recognized as a featured performer 

(singer). 

31. Admitted? 

32. Denied. It is affirmatively alleged that the rights recognized to featured artist under the Act 

and Sound Exchange are rights separate from the ownership of the recordings and correspond to the 

artist performing in the recording.  
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33. Admitted. The fact that Aponte was not paid artist's royalties stemming from the hundreds 

of musical recordings in which he performed and sang does not impact his claims and right to be 

compensated as featured artist under Sound Exchange. 

34. As to the allegations made on paragraph 34, it is admitted that Aponte made a formal 

royalties request to Sound Exchange for payment of his fair share in the sound recordings in which he 

performed. The rest is denied. Aponte filed for payment as a performer when he learned that these 

performing rights royalties for performers featured in sound recordings were being collected in their 

entirety by Ithier/EGC,  and not being distributed among performers.  

35. Admitted that Sound Exchange has paralyzed all payments for featured artists until the 

matter of entitlement is resolved. 

36. Admitted. Plaintiffs did not have the exclusive rights to such royalties insofar as performers 

in the sound recordings have a right to pro rata share of those royalties. 

37. Admitted that Aponte's claims for compensation has paralyzed disbursements to Plaintiffs. 

38. Aponte admits that he has never been compensated from the Sound Exchange royalties 

claimed and paid out to Plaintiffs; insofar as the allegation generalizes to other members, defendant 

lacks knowledge or information sufficient to form a belief. 

39. Defendant Aponte is presently without knowledge or information sufficient to form a belief 

as to the allegations set forth in paragraph 39 of the Complaint and, therefore, denies the same.  Aponte 

has not been part of the band since 2014 so he has not benefitted from those expenses claimed by 

Plaintiffs. 

40. Defendant Aponte is presently without knowledge or information sufficient to form a belief 

as to the allegations set forth in paragraph 40 of the Complaint. Aponte has not been part of the band 

since 2014 so he has not benefitted from those expenses claimed by Plaintiffs. 
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41. Denied. Aponte is not claiming the entire 45%; just his pro-rata participation as one of 

the featured voices in the sound recordings containing his performances for which royalties are 

being paid by Sound Exchange. 

42. Denied. Defendant Aponte is rightfully claiming royalties for his performances in the 

sound recordings recorded while part of the band. 

43. Denied. Defendant is rightfully claiming a right to compensation due him.  Plaintiffs 

have unlawfully and unjustifiably collected royalties that clearly are not applicable to them. 

44. It is admitted that a judicial declaration is necessary, it is denied that such determination 

is to be based on the factual allegations made by plantiff, but on the facts as eventually proven in 

the case.  

45. Aponte incorporates by reference its answers to paragraphs 1 through 44 as if fully set 

forth herein. 

46. It is admitted that defendant refuses to acknowledge that plaintiff is to be considered 

the Artist with the sole right to collect the digital performance royalties from Sound Exchange.   

47. It is admitted that that is the determination sought by plaintiffs. It is denied that that 

would be a correct determination. The court must determine the apportionment of the royalties 

among performers. 

48. Aponte incorporates by reference its answers to paragraphs 1 through 44 as if fully set 

forth herein. 

49. Denied.  Aponte never signed a work for hire contract with Plaintiffs. Furthermore, the 

digital performance royalties are not affected by work for hire agreements under Copyright law.  

The Sound Exchange royalties compensate the performers in the recordings. 

Case 3:19-cv-02053-JAG   Document 10   Filed 04/07/21   Page 7 of 10



50. Denied. Aponte never signed any work for hire contract wherein his digital 

performance royalties in the sound recordings belonged to Plaintiffs. 

51. Denied.  No such work for hire agreement exists. 

AFFIRMATIVE DEFENSES 

1. Defendant Aponte was a performer in El Gran Combo band sound recordings from 

1973 to 2014, and is the lead singer in over 200 of them. 

2. As a performer and lead singer, Aponte is entitled to his fair share of the royalties 

collected by Sound Exchange. 

COUNTERCLAIM 

1. Plaintiffs admits on paragraph 20 of the Complaint that they have collected all 

monies paid by Sound Exchange for works related to El Gran Combo. 

2. Defendant Charlie Aponte is the lead singer in over 200 El Gran Combo sound 

recordings. 

3. Sound Exchange is the Designated Agent to distribute royalty payments to each 

Copyright Owner and Performer entitled to receive royalties under 17 U.S.C. 114(g)(2) from the 

performance of sound recordings owned by such Copyright Owners. 37 C.F.R 261.4. 

4. Sound Exchage, as Designated Agent, must distribute royalty payments on a 

reasonable basis that values all performances by a Licensee equally based upon the information 

provided by the Licensee pursuant to the regulations governing records of use of performances; 

Provided, however, that Copyright Owners and Performers who have designated a particular 

Designated Agent may agree to allocate their shares of the royalty payments among themselves on 

an alternative basis. 37 C.F.R. 261.4(h) 
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5. . Plaintiff admits on paragraph 38 of the Complaint that it has not paid the monies 

received from Sound Exchange to the performers. 

6. As lead singer in over 200 tracks, defendant Charlie Aponte is entitled to his fair 

share of the amounts paid by Sound Exchange to El Gran Combo. 

 

FIRST CAUSE OF ACTION 

7. The law mandates that 45% of royalties collected by Sound Exchange be distributed to 

the artist as compensation for the performers.  

8. By not disbursing the payments received from Sound Exchange to performers, Plaintiff 

is in violation of an obligation established by law. 

9. Plaintiff owes defendant Charlie Aponte his fair share, as determined by the Court, of 

payments received on account of sound recordings were defendant is the lead singer. 

WHEREFORE, defendant Charlie Aponte respectfully request that this Honorable Court enter 

declaratory judgment in favor of defendant Aponte ruling that he is entitled to collect royalties 

from Sound Exchange as a performer in El Gran Combo sound recordings, in the percentage 

determined by the Court, and that plaintiffs must pay Aponte’s share on royalties collected from 

Sound Exchange that have not been distributed to the band’s performers. 

 
 
RESPECTFULLY SUBMITTED 
 
In San Juan, Puerto Rico, this 7 April 2021. 
 

s/Patricia Rivera MacMurray 
USDC NO. 222309 
Patricia Rivera MacMurray 
206 Tetuan, Ste. 702 
San Juan, PR 00901 
787-722-7782 
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fax 787-722-7786 
prm3@mac.com 

 
I certify that a copy of this motion was notified to plaintiffs' counsel through the CM/ECF 
system. 
 

/Patricia Rivera MacMurray 
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